Services to Adults

Acting as Trustee
for an Adult with
a Disability
What is a Trust?

Duties of a Trustee

A trust is a legal relationship between three parties: the
settlor sets up the trust either by will or trust document,
contributes assets to it, sets out instructions on who
will benefit from the assets and how the assets are
to be used or managed; the trustee is appointed to
control and manage the assets in the trust; and the
beneficiary is a person who can benefit in different
ways from the assets owned by the trust. A trust can
be created in someone’s will (a “testamentary trust”)
or a trust document made by a person that takes
effect during their lifetime (an “inter vivos” trust).

A trustee is guided by the instructions in the trust
document, the Trustee Act and decisions of the
court. The primary duty of a trustee is to follow
the terms of the trust document in holding and
administering the trust assets for the benefit of
the beneficiaries. A trustee is required to use the
utmost care in managing the assets, and must always
act in the best interests of the beneficiaries.

What is a Trustee?
A trustee is the person appointed to carry out the
terms of the trust. A trustee does not have the same
duties as an executor but, in many cases, the same
person may occupy both positions. The trustee is
required to manage the trust assets according to
the instructions in the trust document and must use
those assets solely for the benefit of the beneficiaries.
A third party is not entitled to benefit from the trust
unless specifically provided for in the trust document.

In a private trust established for the benefit of
family or friends of the settlor, the trustee has no
obligation to disclose the existence of the trust or
any information relating to the trust to any person
other than the settlor, the beneficiaries and their legal
representatives, other than in compliance with the
requirements of taxation authorities, the court or
the Public Guardian and Trustee (PGT). A trustee has
the duty to account for the property held on behalf
of the beneficiary. For this reason, a trustee must
keep a record of all transactions he/she makes.
The trustee should keep all financial statements
detailing income earned by the trust, as well as a
record of all expenditures from the income or capital

of the trust. (The original assets of the trust as well as
any gains received from these assets are called the
capital; income is money that the capital has earned.)
The records that a trustee keeps are called the
accounts. A trustee is obligated by the Trustee Act to
seek the approval of his/her accounts by the Supreme
Court of British Columbia within two years of his/her
appointment unless waived by the beneficiaries.
This procedure is known as a “passing of accounts”.
The beneficiaries of the trust, or their legal guardians or
committees, are entitled to request and receive a copy
of the trustee’s accounts at any time. The PGT has the
authority to request an accounting when investigating
concerns regarding the management of a trust.
A trustee is required to file tax returns on behalf
of the trust each year. The PGT recommends
that you seek advice of a lawyer or accountant
when preparing a trust’s tax return.
When a trustee has discretion, he/she must consider
the following when deciding whether to provide a
benefit to any particular beneficiary:
• the specific terms of the trust;
• the beneficiary’s current situation;
• whether the beneficiary is receiving other
benefits that may be affected;
• the financial ability of the trust to support the benefit;
• any possible income tax consequences
to the trust and the beneficiary; and
• any potential impact on other beneficiaries.
One important general principle of trust administration
is the “even hand rule” which requires the trustee to
weigh the rights and interests of all the beneficiaries
of the trust and act impartially. Some trust documents
specifically exclude the even hand rule.

Whose property is it?
Money or other property held by the trustee belongs
to the trust to be used for the benefit of all the
beneficiaries and not for the benefit of the trustee. The
trustee cannot personally profit from the trust assets,
except for reasonable compensation allowed by the
court. The trustee cannot borrow from the assets.

Where and how should the
trustee hold the trust assets?
The trustee must keep the assets separate from
the trustee’s own property. For this reason, the
trustee must establish a separate account for any
money to be held in trust. Cash assets cannot be
held in the trustee’s personal account, or in an
account which is held jointly with a beneficiary. The
trustee should never mingle personal funds with
trust funds. No person other than the trustee should
have signing authority for the trust account.
There should be a separate account established for
each trust created under the document unless the
will states otherwise. Any major bank, credit union or
trust company can assist a trustee in setting up a trust
account. Please contact your financial institution to find
out what they may require to set up a trust account.

What investments can
the trustee make?
The trustee must invest the money held in trust as
directed by the trust document. If the trust document
does not specify how the money is to be invested, the
trustee must follow the rules for investing outlined
in sections 15.1 to 15.5 of the Trustee Act. A trustee
is required to exercise the care, skill, diligence
and judgment of a “prudent investor” when making
investment decisions. A trustee is required to develop
an investment plan or strategy which should be put in
writing. A trustee who makes imprudent investment
decisions can be held personally liable for any
losses to the trust property that result and may be
required to reimburse the trust for any shortfall.

A trustee should obtain advice when investing trust
property. Some criteria that may be considered when
determining if an investment is prudent include:
• adopting a balanced investment strategy;

A trustee will be personally liable for any losses to the
trust arising from improper or unauthorized release of
the assets to an inappropriate person. If the trustee is
in doubt about releasing funds to someone other than
those listed, advice from a lawyer should be obtained.

• protecting capital and providing income;
• choosing suitable risk and return objectives;
• having a reasonable diversity of investments;
• using caution in delegation of authority to agents, and
• incurring only reasonable and appropriate costs.

Can the trustee access the
capital of the trust?
The trustee must be guided by the trust document
when determining whether or not to use capital
held in trust for a beneficiary. If the trust document
does not specifically allow it, funds may not be
used. The trust document may state that the
trustee, at his/her discretion, may use so much of
the trust income or trust capital as he/she judges
necessary for the benefit of the beneficiary.
The trust document may list specific purposes
for which a trustee may pay income and capital.
If a trustee is unsure how to exercise his/her
discretion or whether the capital may be used,
advice should be obtained from a lawyer.

To whom can the trustee release funds?
Money can be released to third parties
only in the following instances:
• to persons providing goods or
services for the beneficiary;
• where required by law;
• to a person with legal authority to represent
the beneficiary for whom the trust is set
up (power of attorney, legal guardian,
committee, representative); or
• for proper and reasonable expenses of the trust.

Are disability benefits affected if
someone is the beneficiary of a trust?
For provincial disability benefits, it depends on
provincial policy and whether the trustee has discretion
on how to expend the funds. If the trust is discretionary,
benefits under the BC’s Employment and Assistance for
Persons with Disabilities Act usually will not be affected,
provided the provincial guidelines are followed.
For other types of disability benefits (federal disability
benefits, insurance benefits, private long term disability
benefits, and such as), there may be restrictions placed
on what the beneficiary can receive from the trust.
Please contact the source/administrator of the disability
benefit to find out how their benefits may be affected.

How long does a trust last?
The trust lasts for the period of time designated in the
trust document or until the funds are exhausted.
For more information about the PGT, please visit our
website at www.trustee.bc.ca or contact us.

Contact the
Public Guardian
and Trustee
Greater Vancouver Regional Office

Toll free calling

700–808 West Hastings Street
Vancouver, BC V6C 3L3

Toll free calling is available through Service
BC. After dialing the appropriate number for
your area (see below) request to be transferred
to the Public Guardian and Trustee.

PHONE

604 775 1001

FA X

604 660 9498

EM A IL

STA@trustee.bc.ca

VANCOUVER

604 660 2421

V ICTOR I A

250 387 6121

Interior–North Regional Office

OTHER ARE A S IN BC

1 800 663 7867

1345 St. Paul Street
Kelowna, BC V1Y 2E2

EM A IL

mail@trustee.bc.ca

WEB SI TE

www.trustee.bc.ca

PHONE

250 712 7576

FA X

250 712 7578

EM A IL

STA@trustee.bc.ca

Vancouver Island Regional Office
1215 Broad Street
Victoria, BC V8W 2A4
PHONE

250 356 8160

FA X

250 356 7442

EM A IL

STA@trustee.bc.ca

PGT Hours of operation Monday to Friday 8:30am to 4:30pm

More Information:
To obtain a copy of the Trustee Act visit Crown Publications at: www.bclaws.ca. For assistance in obtaining
legal advice call the Canadian Bar Association’s Lawyer Referral Service at 604.687.3221 or 1.800.663.1919
(toll free outside the Lower Mainland).
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